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IN THE DI STRI CT COURT OF THE VI RG N | SLANDS
D VISION OF ST. THOVAS AND ST. JOHN

United States of Anerica, )
Plaintiff, g
V. ; Cv. No. 1984-104
Governnent of the Virgin Islands, %
Def endant . g
MEMORANDUM

The United States filed an energency notion to address
several serious violations of this Court's Amended Consent
Decree, including the dunping of mllions of gallons of raw
sewage at several locations on St. Croix ["illegal bypass"],
including the LBJ Punp Station, as well as the general
deteriorated state of the St. Croix Wastewater Treatnent Plant.
Foll ow ng a hearing, the Court, on February 15, 2000, ordered the
Governnent of the Virgin Islands ["Virgin Islands"], through its
Departnent of Public Works ["DPW], inter alia, to have the LBJ
Punp Station in a "fully-functioning, operational node" by
Friday, February 18'". The Court subsequently granted the Virgin
I sl ands' notion to have until Sunday, February 27, 2000, within
which to conplete the repairs. A day after this extended
deadl i ne, on February 28'" the Virgin Islands filed a second

notion for extension of tinme, this tinme requesting that "it be



United States v. Governnent of the Virgin Islands
Civ. No. 1984-104

Menor andum

Page 2

granted an enlargenment of tinme until March 9, 2000 to have the
station operational and the bypass stopped.”

It nmust be enphasi zed at the outset that neither the Court
nor the United States picked the original deadline of February
18" out of thin air. This is the date requested and agreed to
by M. Harold Thonpson, Jr., Conm ssioner of DPW
["Comm ssioner”], in testinony at the hearing. Based on all the
testi nony and evi dence presented by the parties, the Court
concluded in its February 15'" Order "that this raw sewage has
polluted Territorial waters, and poses a serious threat to human
heal th and the environment, inflicting irreparable harm upon
both." The Court was aware of the pressing burdens, financial
and otherwi se, on the Virgin Islands, including the Conm ssioner,
but neverthel ess entered the February 15'" Order to attenpt to
"inpel the [Virgin Islands] toward greater efforts to safeguard
the health and safety of the people of the Virgin Islands.”

The Virgin Islands attached the Conm ssioner's affidavit of
dated February 17" to its first notion to extend the tine for
conpl i ance by nine days. Although the Comm ssioner notified the
Court that DPWhad been able to renedy the illegal bypass at the
Figtree Punp Station, he also disclosed that a new viol ati on of
t he Anended Consent Decree had occurred on February 16'" at the

Lagoon Street Punp Station. A major electrical failure caused
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sewage to bypass the punp station into a gut near the cruise ship
dock in Frederiksted and diverted DPWstaff fromwork on the LBJ
Punp Station. The Conm ssioner then recited the discovery of
deterioration of the wet well and discharge Iine at the LBJ Punp
Station, which he characterized as unantici pated probl ens, that
made t he February 18'" deadline inpractical.

These problens are sunmari zed as: (1) finding standi ng water
in the main electrical supply conduit, which required de-
energi zing the punp station to renove the water and prevented use
of the electric hoist to |ower the second punp into the dry well;
(2) encountering unanticipated pressure in the forcemain and a
"geyser" of raw sewage into the clean dry well on February 15'",
whi ch required one and one-half days to clean up; (3) discovering
much debris in the wet well, the renoval of which would require
until February 18'"; and (4) continuing |lack of power at the LBJ
Punp Station caused sone delay and woul d be restored on February
17th.  (See Affidavit of Harold Thonpson, Jr. {7 6-8 (attached as
Ex. Ato Mdt. for Extension of Tine)["Thonpson Aff."].) The main
reason for the requested ni ne-day extension, however, was the
di scovery that the new 24" valve did not match the flange on the

mai n di scharge line or forcemain.® A corrective fitting to

! The "forcemain" is a 24" pipe through which sewage is "forced" up
hill by up to three punps (when one or nore of them are operational) at the
LBJ Punp Station.
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connect the new valve to the forcemain had to be manufactured
of f-island and could not be installed until February 27t". (See
id. 19 ("Until the fitting is installed, the punps can not be
tested.").) The Conmi ssioner stated that these problens were
"unanticipated,” or at |east that he was not aware of them when
he testified in Court and gave the estimate of February 18!" for
conpleting repairs to the LBJ Punp Station. (See id. § 12.)

These expl anations and the |imted extension of another nine
days seened reasonabl e enough, and the Court granted the Virgin
I sl ands' notion w thout receiving the benefit of a witten
response fromthe United States. By letter dated February 22,
the United States did not seek reconsideration of the February
27" extension but put on the record its conclusion that "the
Virgin Islands had no valid reason for this additional delay,
whi ch probably will result in an additional 12 mllion gallons of
raw sewage to be discharged into the Cari bbean Sea." (See Letter
fromDonald G Frankel, Trial Attorney, to Hon. Thomas K. Mbore
at 1-2 (Feb. 22, 2000).)

The United States' objection to each of the Virgin |Islands
so-call ed "unanti ci pated probl ens"” as grounds for the first
extension are sunmari zed as follows: (1) since the water had been
standing in the main electrical supply conduit for nonths, the

Virgin Islands surely knew about it at the tine of the February
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11" hearing and shoul d have anticipated that it would have to
de-energi ze the punp station to renove the water, which obviously
woul d prevent the use of the electric hoist to | ower the second
punp into the dry well; (2) the Virgin Islands surely knew t hat
the sewage in the forcenmain was under pressure and easily could
have avoi ded the "geyser" of raw sewage into the clean dry well
by enptying the forcemain into tanker trucks, and, further, that
It was not necessary for DPWto drain the forcemain in the first
pl ace, since the LBJ Punp Station could be put back in operation
Wi thout repairing the old forcemain; (3) simlarly, any delay in
obtaining the corrective fitting to connect the new 24" valve to
the forcemain was unnecessary since the forcemain did not need to
be replaced at this tine; (4) the debris in the wet well was al so
not unantici pated and woul d have been avoided if the Virgin
| sl ands nerely had done routine mai ntenance and periodically
cl eaned the bar screens in the wet well chanber; and (5) electric
power had been knocked out at the LBJ Punp Station by Hurricane
Lenny in m d- Novenber of 1999, so it hardly could have presented
an unanticipated problem (See id. at 2-3.)

On Monday, February 28'", the day after the first extension
expired, the Virgin Islands filed its second notion for an
anot her el even-day extension to March 9, 2000, to nmake the LBJ

Punp Station operational and end the illegal bypass. The United
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States finally filed its opposition to the second notion in the
| ate afternoon of Friday, March 3, 2000. (See Menorandum of the
US. in Qp'nto Mt. of the Gov't of the V.I. for an Add'| Ext.
of Tine to Stop the Unl awful Di scharge of Sewage at the LBJ Punp
Station ["Mem in Qpp'n"].)

The Virgin Islands cites several reasons for the additiona
el even-day del ay, only one of which needs to be di scussed here:
ordering and replacing two wet well valves froman off-island
manuf acturer. (See Affidavit of Victor F. Stephenson {f 6-9
["Stephenson Aff."](attached as Ex. 1 to Mdt. for Enlargenent of
Time to Conply with the Court's Order Regarding the LBJ Punp
Station ["Mt. for Enlargenment of Tinme"]).)? The United States
represented that one of the three punps at the station ["Punp No.
1"] is installed and in working condition. (See Declaration of
Pedro A. Mbdesto § 8 ["Modesto Decl."](attached as App. A to Mem
in Qp'n).) The Virgin Islands agrees that Punp No. 1 has been
repai red and would be installed by February 28'". It asserts
neverthel ess that Punp No. 1 cannot be put back into operation

because of the two failed wet well valves. (See Stephenson Aff.

2 The ot her reasons include flooding of the wet well caused by
unusual Iy heavy rains, construction of new segnments to replace portions of the
forcemain, and replacenent of a faulty "plug"” valve. (See Stephenson Aff. 11
6-8.)
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1 9 ("The station can not be brought back on line until the wet
wel | val ves have been obtained.").)?

The Virgin Islands nade this statenent baldly, w thout any
expl anation or justification, despite the representation of its
contractor doing the repairs that Punp No. 1 "can be operated
wi thout this valve functioning,” referring not to the probl em wet
wel |l valves but to a failed plug valve on the suction side of the
punp. (See Letter fromJohn R Wssel, President, GEC, Inc. to
Harol d Thonpson, Comm ssioner, Virgin |Islands Departnent of
Public Wrks (Feb. 24, 2000) ["GEC letter"](attached as Ex. E to
St ephenson Aff.).) The contractor nentioned the two wet well
val ves only by way of a caution that, if Punp No. 1 is operated,
“"it will probably require re-installation of the balloon in the
manhol e to facilitate future repairs to any punp or valve in the

dry well. This is because the two . . . valves isolating the wet

8 The Virgin Islands clainms that the nmain source of the probl em at
the LBJ Punp Station is the nine wet well valves installed by the Arny Corps
of Engineers three to four years ago, under the auspices of the EPA
(St ephenson Aff. 9 9.) The Virgin Islands argues that these valves were "ol d
and substandard" when they were installed and are now obsol ete, making repairs
i mpossi bl e and causi ng addi ti onal delays as the Virgin Islands nust obtain
repl acement parts presunably fromoff-island. (See id.)

The United States disputes this and asserts that the wet well valves in
question were certified by the manufacturer and approved by the Arny Corps of
Engi neers as nmeeting the design criteria specified for the job. (See
Decl aration of Mchael A Schultz § 4 ["Schultz Decl."](attached as App. Bto
Mem in Opp'n.)

The Court will deal with this dispute after the illegal bypass is
elimnated and at the same time it determ nes whether and what sanctions, from
contenpt to fines, it may inpose for the Virgin Islands' repeated failure to
comply with the Court's orders.
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well fromthe dry well do not function properly."* (See id.; see
also Mm in Opp'n at 4-5 (noting failure of Virgin Islands to
explain why faulty operation of the two wet well valves prevents
operating Punp No. 1 at LBJ Punp Station).)

Since the Virgin Islands has no i dea when the wet well
val ves can be replaced, (see Stephenson Aff. 1 9 ("It is
i npossible to estimate how long it will take to obtain these
val ves. ")), the Comm ssioner of DPWproposed to use the tinme from
February 28" to March 9'" to

explor[e] the option of making a tenporary connection

in the discharge line and obtain[] a punp to punp into

the line. . . . This punp would be attached to a

fitting on the forcemain (this is another reason it was
necessary to repair the forcenmain).[® This tenporary

4 The contractor's reference to a "balloon" refers to a nethod of

"dewat ering" the punp station. A diver enters a nanhol e | ocated adjacent to
the punp station and plugs the intake pipe with an inflatable balloon. After
the balloon, acting as a plug, is in place, any sewage that has entered the
dry well of the punp station can be punped out of the dry well and any
necessary repairs then can be conpleted. A diver plugged the intake pipe into
the LBJ Punp Station on February 1, 2000, (see Menmorandum in Support of
Emergency Mot. of the U. S, at 15 (filed Feb. 7, 2000)), and the dry well was
drai ned as of February 17, 2000, (see Thonpson Aff. ¢ 4).

5 The Virgin Islands further attenpted to refute the claimof the
United States that the forcemain repair was not necessary to end the illega
bypass, stating that although it would be possible to start the punp station
wi thout repairing the forcemain, it was likely that the increased pressure of
the new punps woul d cause the "dilapidated old forcemain. . . to rupture as
soon as the punps were started." (Stephenson Aff. § 7.)

The United States disputes this with the sensible observation that Punp
No. 1 is the same punp that had been running at the LBJ Punp Station since
1996, during which tine it did not rupture the same dil apidated old forcemin
so "it is not clear why DPWhelieves that the pressure in the forcemain wll

be any greater than it was before the unlawful discharge began." (See Mdesto
Decl. T 10; Schultz Decl. T 5.)
The Court also will deal with this dispute after the illegal bypass is

elimnated and at the sane tine it determ nes whether and what sanctions, from
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fix is anticipated to be conpleted by March 9, 2000.

This tenmporary fix only becane feasible avail able [sic]

after we were in position to fix the forcenain
(See id. § 10.)® Fortunately, the United States has taken the
time to describe for the Court the tenporary fix, as it
understands it: |leasing a diesel punp fromthe Virgin |Islands'
contractor to punp the sewage around the LBJ Punp Station through
a 4" pipe attached to the forcemain at a "T joint" DPW has
installed. (See Modesto Decl. § 6.)

Probably the nost disturbing aspect of this second notion
for an extension is its disingenuous, if not downright
m sl eadi ng, nature. Although couched as a notion for "an
enl argenent of tinme until March 9, 2000 to have the station
operational ," (see Mdt. for Enlargenment of Tine at 2), it is
really a request for time to install a "tenporary fix" which wll
bypass the station, not restore the LBJ Punp Station to ful
operation. Even if the Court were to grant the extension to
March 9'" the Virgin Islands would still be in violation of the

February 15'" Order to have the LBJ Punp Station in a "fully-

contenpt to fines, it may inpose for the Virgin Islands' repeated failure to
comply with its orders.

6 Al t hough the above quote is fromthe affidavit of Victor F.
St ephenson, enpl oyed by DPWas the "Acting Director of Wilities" in charge of
the operation and nmi ntenance of the LBJ Punp Station, the Conm ssi oner agreed
with Stevenson's statenents that the extension "is necessary to allow us to
attenpt a tenporary fix to cease the bypass." (See Affidavit of Harold
Thonpson, Jr. T 3 ["Conmissioner's Aff."](attached as Ex. 2 to Mot. for
Enl argenent of Tinme).)



United States v. Governnent of the Virgin Islands
Civ. No. 1984-104

Menor andum

Page 10

functioning, operational node." The Court thus agrees with the
United States that "the Virgin Islands has no intention of making
the LBJ Punp Station operational by March 9, 2000."

As evidenced by the hearing testinmony of M. Stephenson, the
Virgin Islands obviously was aware | ong before the February 11'"
hearing, of all the significant factors and problens at the LBJ
Punp Station upon which it has based both of its requests for
extensions of time. The Court distinctly recalls M.

St ephenson's testinony at the hearing blamng the majority of the
probl ens in keeping the station operating on the allegedly
substandard wet well valves installed by the Arny Corps of

Engi neers with the approval of the United States. He repeated

t hese al |l egati ons, which the Comm ssioner adopted, in support of
t he second request for enlargenent of tine:

It should be noted that these valves were what started

t he bypasses in the first place. These valves are the

mai n source of the problens at LBJ. Al nine valves

install ed by the Corps of Engineers are now faulty.

The DPW objected to the Corps of Engi neers work and

equi pnent. The val ves now appear to have been

defective and outdated which has cause del ays in

getting the LBJ Punpstation operation. . . . There are

nine valves that were installed . . . under the

direction of [the United States Environnental

Prot ection Agency], and all nine valves have failed

t hrough no fault of DPW
(See Stephenson Aff. 1 9.) According to the United States, the

Virgin |Islands has been aware of problens with the valves at the
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LBJ Punp Station since at least April 1, 1998. (See Mdesto
Decl. § 11.)
Despite knowing fromthe outset that the failed wet well
val ves had caused the massive discharge of nore than one mllion
gal l ons per day of raw sewage, bypassed fromthe LBJ Punp
Station, there nevertheless is no evidence that the Virgin
I sl ands took any action to obtain replacenment valves until the
Court was required to intervene. The Virgin Islands instead
chose to ignore the problemand to rely on illegal bypasses,
whi ch have all owed over 100 nillion gallons of raw sewage to spew
onto the streets, onto the beaches, and into the harbors of St.
Croix fromthe LBJ Punp Station al one since August of 1999. In
i ght of such evidence of |ack of managenent, if not gross
m smanagenent, of the limted avail able resources, the Court wl|
no | onger accept the excuse that the problemw th the Virgin
I sl ands' wastewat er managenent systemis sinply |ack of noney.
Only four years ago, 1996-97, the United States invested $2
mllion to inprove four wastewater punp stations in St. CroiXx.
(See Schultz Decl. f 2.) As nentioned above, this included the
nine wet well valves and the three identical punps at the LBJ
Punp Station. (See id. Y 3, 5.) Today, only one punp is
operational and all nine of the valves have failed. G ven the

denonstrated inability of the Virgin Islands to plan and manage
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the use of its resources, the explanation for these failures
given by the United States is charitable:

These val ves may have becone nonoperational due to the

failure of DPWto performroutine operation and

mai nt enance procedures at the punp station, including

the failure to adequately control sand and grit in the

systemthat can danage the valves and the failure to

performroutine mai ntenance on the val ves as specified

in the training and inspection reports in DPWs

possessi on.
(See Modesto Decl. T 11.)

By separate Order, the Court has referred this matter to
Magi strate Judge Jeffrey L. Resnick for the purpose of gathering
the information, technical or otherw se, necessary for himto
eval uate and report back to the Court on whether Punp No. 1 can
be placed in operation imediately to end the illegal bypass at
this punp station, as the United States contends, (see Menorandum
in Opp'n to Mot. of the Gov't of the V.I. for an Add'| Ext. of
Time at 4-5); or whether Punp No. 1 cannot be brought on line
until replacenents for two wet well valves can be | ocated and
install ed, because it would be likely to cause nore problens with
the dry well otherwi se, and that a "tenporary fix" of a 4" line
nmust be used around the LBJ Punp Station until the new val ves can
be installed, as the Virgin Islands contends, (see Affidavit of
Victor F. Stephenson § 9-10 (attached as Ex. 1 to Mot. for
Enl argenent of Tinme to Conply with the Court's Order Regarding

the LBJ Punp Station). (See Order (Mar. 6, 2000).)



United States v. Governnent of the Virgin Islands
Civ. No. 1984-104

Menor andum

Page 13

How t he Court resolves the conflicting explanations of the
United States and the Virgin Islands will be decided after the
Court receives Judge Resnick's Report and Recommendations. The
ultimate solution nmay be for the United States to take over the
repl acenent, construction, operation, and mai ntenance of the
entire Virgin |Islands wastewat er managenent, just as the news
medi a has reported the EPA is about to take over the dunps on St.
Croix and/or St. Thomas. |In the nmeantine, subject to the
findings of Magistrate Judge Resnick, the Court will deny the
Virgin Islands' second notion for an extension of tine. An
appropriate order foll ows.

ENTERED this 6'" day of March, 2000.

FOR THE COURT:

/sl
Thomas K. Moore
District Judge

ATTEST:
ORI NN ARNOLD
Clerk of the Court

By:

Deputy Cderk
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IN THE DI STRI CT COURT OF THE VI RG N | SLANDS
D VISION OF ST. THOVAS AND ST. JOHN

United States of Anerica,
Pl aintiff,
V. Cv. No. 1984-104

Governnment of the Virgin Islands,

Def endant .
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ORDER
For the reasons set forth in the acconpanyi ng nenorandum of
even date, it is hereby
ORDERED t hat the Governnent of the Virgin Islands' notion
for an extension of tinme to March 9, 2000, to have the LBJ Punp
Station back on line in a fully functioning, operational node,
and the bypasses term nated i s DEN ED.

ENTERED this 6'" day of March, 2000.

FOR THE COURT:

/s/
Thomas K. Moore
District Judge

ATTEST:
ORI NN ARNOLD
Clerk of the Court

By:

Deputy derk
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Copi es to:

Hon. Geoffrey W Barnard

Hon. Jeffrey L. Resnick

Donald G Frankel, Esq., Trial Attorney, Environnental
Enf orcenent Section, Environnent and Natural Resources
Division, U S. Departnent of Justice, One Gateway Center
Suite 616, Newton, MA 02458 SEND VI A FACSIM LE (617) 450-
0448

Joycelyn Hew ett, Asst. U S. Attorney, St. Thomas, VI

Panel a Tepper, Deputy Solicitor General, St. Thonmas, VI SEND VI A
FACSI M LE 776- 3494

M chael Law, Asst. Attorney General, St. Thonmas, VI SEND VI A

FACSI M LE 776- 3494

Dr. Rafael AL Rios, Court Mnitor, P.O Box 195365,
San Juan, PUERTO RI CO 00919

Ms. Jackson

Jul i eann Di mm ck, Esg.

Order Book



